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CommouUiraU!]  of  J^assac^usettsu 


House  of  Representatives,  Jan.  26,  1839. 

I 

The  Committee  who  were  instructed,  by  an  Order  of  the 
House  of  the  12th  instant,  to  “consider  the  expedien- 
cy of  abolishing  punishment  by  death  in  any  or  all 
cases  in  which  it  is  inflicted  by  the  existing  laws  of 
this  Commonwealth,”  have  attended  to  that  subject, 
and,  as  the  result  of  their  deliberations,  ask  leave  to 
present  the  following 

REPORT: 


In  the  earlier  ages  of  civil  society,  history  teaches  us 
that  cruel  and  vindictive  punishments  were  inflicted,  with 
little  discrimination,  for  a great  variety  of  offences.  Bar- 
barism marked  the  character  of  the  people  and  despotism 
that  of  the  government.  And  human  life  was  sacrificed 
without  compunction  to  gratify  the  caprices  of  a tyrant, 
or  to  glut  the  ferocious  appetite  of  a savage  people. 

In  the  onward  progress  of  society,  with  the  accumula- 
tion of  wealth  and  the  increasing  inequality  in  its  distribu- 
tion, it  was  deemed  necessary  to  guard  by  new  penalties 
the  rights  of  the  possessor  from  encroachment,  and  to  se- 
cure to  him  as  far  as  possible  the  undisturbed  enjoyment 
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of  his  acquisitions.  Hence  the  sanguinary  laws  which 
were  first  applied  to  the  redress  of  personal  injuries  were 
extended  to  the  protection  of  property  also,  and  the  number 
of  capital  offences  in  the  criminal  code  was  greatly  multi- 
plied. For  with  the  new  wants  of  an  artificial  state  of 
society,  the  value  of  property  had  become  greatly  en- 
hanced in  the  general  estimation,  while  that  of  human 
life  continued  to  be  regarded  much  as  it  was  in  the 
primitive  ages. 

Such  was  the  middle  state.  But  in  a still  more  ad- 
vanced state  of  civilization,  especially  in  those  countries 
upon  which  the  light  of  Christianity  has  dawned,  the 
the  value  of  a man’s  life  comes  to  be  more  justly  appre- 
ciated and  to  be  held  of  some  worth  in  the  account. 
The  attention  of  the  ablest  jurists  and  most  enlightened 
philanthropists  of  recent  times  has  been  directed  to  the 
amelioration  of  the  penal  codes  of  their  respective  coun- 
tries. And  though  their  work  is  not  yet  completed,  their 
efforts  have  been  already  crowned  in  many  instances 
with  signal  success.  The  cries  of  the  tortured  victim 
have  ceased  to  be  heard  ; the  flames  of  the  faggot,  with 
a few  rare  exceptions,  are  no  longer  lighted  in  any  civil- 
ized portion  of  the  globe.  The  criminal  codes  of  our 
own  country  have  much  reduced  the  number  of  crimes 
which  are  punished  capitally,  when  compared  with  those 
of  some  of  the  nations  of  Europe.  But  it  is  for  us  to 
inquire  whether  the  light  and  knowledge  which  have 
been  diffused  upon  this  subject  do  not  call  for  a still  fur- 
ther amelioration  of  the  penal  laws  at  our  hands. 

By  the  existing  laws  of  this  Commonwealth  there  are 
yet  six  crimes  for  which  the  offender  is  liable  to  punish- 
ment by  death.  They  are  murder,  treason,  arson,  rape, 
highway  robbery,  and  burglary.  And  to  the  consideration 
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of  these,  by  the  order  of  this  House,  the  attention  ol  the 
Committee  has  been  specially  directed. 

The  abstract  question  of  the  right  of  civil  government 
to  take  human  life  for  any  offence,  we  do  not  propose  at 
this  time  to  discuss.  It  has  been  argued  at  different 
times  by  jurists  and  casuists  of  eminent  ability  on  both 
sides,  and  to  them  for  the  present,  as  there  is  some  diver- 
sity in  the  opinions  of  the  Committee  on  this  point,  we 
would  refer  all  those  who  may  wish  to  examine  the  sub- 
ject. They  who  adopt  the  negative  of  this  proposition 
must  necessarily  unite  with  the  Committee  in  the  measure 
they  are  about  to  propose  ; while  to  those  who  do  not 
adopt  it,  we  think  cogent  and  convincing  reasons  may  be 
offered  in  favor  of  such  a modification  of  our  penal  code. 
The  Committee  are  unanimous  in  the  opinion  that  the 
crimes  of  highway  robbery  and  burglary  should  no  longer 
be  punished  by  death. 

In  investigating  this  subject  we  have  carefully  examin- 
ed the  laws  of  our  sister  states  relating  to  these  crimes. 
In  four  only  of  these  States  does  it  appear  that  the  crime 
of  highway  robbery  is  punished  capitally,  and  in  Jive  only 
is  the  crime  of  burglary  so  punished.  The  manner  in 
which  these  crimes  are  punished  in  two  of  these  States, 
viz.  South  Carolina  and  Arkansas — during  the  short  time 
they  have  allotted  to  the  examination,  the  Committee 
have  not  been  able  to  ascertain.  From  an  examination 
of  all  the  others,  the  result  here  stated  has  been  obtained. 
Now  if  the  principle  be  admitted,  and  it  is  one  which  no 
Christian  community  in  the  present  dav  will  controvert, 
that  the  mildest  punishment  which  can  be  inflicted  con- 
sistently with  the  safety  of  society  should  in  all  cases 
be  adopted,  then  are  we  called  upon  to  follow  at  once 
the  example  of  more  than  three-fourths  of  our  fellow 
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States,  unless  it  can  be  shown  that  in  consequence 
of  the  greater  lenity  of  their  laws,  their  citizens  are  more 
exposed  to  the  depredations  of  the  robber  and  the  burg- 
lar than  are  ours. 

On  one  side  of  us,  constituting  our  northern  border, 
are  the  States  of  New  Hampshire  and  Vermont,  writh  a 
population  chiefly  agricultural.  On  another  side  lies  the 
State  of  New  York,  through  her  commercial  capital  and 
her  extensive  border  on  the  lakes,  exposed  to  the  influx 
of  a corrupted  foreign  population  as  much,  at  least,  as 
any  other  State  of  the  Union.  If  the  citizens  of  these 
States  are  sufficiently  secure  under  the  operation  of  their 
milder  criminal  laws,  what  have  we  to  fear  from  the  ex- 
periment ? If  Vermont  has  a virtuous  population,  and 
to  her  we  shall  all  willingly  concede  this  honor,  it  has 
been  made  so  without  the  severity  of  such  laws  as  we 
now  propose  to  repeal.  If  New  York  has  a portion  of 
the  more  vicious,  in  her  cities  and  on  her  borders,  she  has 
been  able  to  restrain  them  and  maintain  the  security  of 
her  citizens  without  the  aid  of  these  laws.  Why  then 
should  we  retain  them  longer  on  the  statute  books  of  this 
Commonwealth?  It  is  too  late  for  Massachusetts  to  be 
the  pioneer  in  this  reform.  Nearly  four-fifths  of  the 
States  have  gone  before  her.  Since  the  subject  was 
agitated  in  these  halls  the  last  year,  another  State  has 
been  added  to  the  number  of  those  who  have  abolished 
the  punishment  of  death  for  these  offences.  And  if  we 
delay  much  longer,  we  may  be  left  alone,  the  last  of  all 
the  States  of  the  Union  in  abandoning  this  relic  of  the 
sanguinary  criminal  code  of  the  land  of  our  forefathers. 

But  apart  from  the  great  objection  to  these  punish- 
ments on  account  of  their  needless  severity,  which  is  not 
required  for  the  protection  of  society  in  this  country  and 
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at  this  time,  if  it  could  be  required  in  any  country  and 
at  any  time,  there  are  direct  and  positive  evils  resulting 
from  their  operation,  some  of  which  we  shall  briefly  no- 
tice in  the  sequel  of  this  report.  One  of  these  is  closely 
connected  with  the  inequality  and  consequent  injustice 
of  the  present  laws.  The  robber,  if  armed  with  a deadly 
weapon,  or  the  burglar,  if  so  armed  in  the  night  time, 
must  be  punished  with  death  on  conviction  of  the  offence. 
If  he  should  add  to  this  the  crime  of  murder,  no  heavier 
punishment  awaits  him.  If,  then,  by  committing  the 
greater  crime,  he  may  suppose  that  he  is  removing  out  of 
the  way  the  very  witness  from  whose  testimony  he  in- 
curs the  greatest  hazard  of  conviction,  what  is  there  but 
that  moral  restraint,  which  is  weak  indeed  in  the  minds 
of  such  men,  to  prevent  him  from  committing  it?  Nay, 
more  ; does  not  the  law  itself,  while  this  is  held  up  be- 
fore his  view  as  the  surest  method  of  escaping  detec- 
tion, tempt  him  to  commit  the  greater  crime  ? On  this 
point  we  quote  from  high  authority  in  giving  the  senten- 
tious testimony  of  President  Montesquieu. 

It  is  a great  abuse  amongst  us  to  condemn  to  the  same 
punishment  a person  that  only  robs  on  the  highway,  and 
another  who  robs  and  murders.  Surely  for  the  public 
security,  some  difference  should  be  made  in  the  punish- 
ment. 

In  China  those  who  add  murder  to  robbery  are  cut 
in  pieces  ; but  not  so  the  others  ; to  this  difference  it  is 
owing,  that,  though  they  rob  in  that  country,  they  never 
murder. 

In  Russia,  where  the  punishment  of  robbery  and  mur- 
dei  is  the  same,  they  always  murder.  T he  dead,  say 
they,  tell  no  tales. 

There  is  one  objection  which  applies  with  much  force 
to  the  infliction  of  capital  punishment  in  all  cases,  but 
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with  peculiar  force  when  it  is  inflicted  upon  the  less 
heinous  class  of  offences.  It  is  the  possibility  that  con- 
viction may  sometimes  fall  upon  the  innocent.  In  a 
country  where  the  rights  of  the  accused  are  as  well  pro- 
tected as  they  are  in  our  courts  of  justice,  this  cannot 
often  occur.  But  with  all  our  precaution  it  has  occurred 
in  more  than  one  instance  in  New  England,  w'here  subse- 
quent disclosures  have  detected  the  real  culprit  and 
brought  the  truth  to  light ; and  it  may  occur  again. 
Here,  if  the  punishment  be  imprisonment,  society  retains 
within  its  control  the  pow’er  of  giving  some  redress  to 
the  sufferer,  by  restoring  to  him  the  rights  of  which  he 
has  been  wrongfully  deprived.  But  to  him  wdiose  life 
has  paid  the  forfeit,  the  law'  knows  no  power  of  restitu- 
tion ; there  is  no  redress  in  the  grave,  and,  be  he  inno- 
cent or  be  he  guilty,  the  bolt  is  sped  which  can  never  be 
recalled. 

But  while  the  innocent  may  be  sometimes  condemned, 
it  more  frequently  happens  that  the  guilty  are  permitted 
to  escape  unpunished.  Now  if  we  can  establish  the  po- 
sition, that  this  chance  of  escape  is  greatly  increased  by 
the  operation  of  the  existing  laws  for  the  punishment  of 
robbery  and  burglary,  a very  strong  argument  will  be 
presented  against  their  continuance.  In  a country  of 
free  institutions,  no  law  can  long  be  effectually  executed, 
which  does  not  meet  the  approbation  of  a clear  majority 
of  the  people.  The  amelioration  of  these  laws  which 
has  been  effected  in  so  many  of  the  adjoining  States, 
admonishes  us  what  public  opinion  is  on  this  subject. 
Beside,  the  practical  difficulty  of  obtaining  convictions 
in  indictments  for  these  crimes  is  a matter  of  common 
observation.  The  injured  party  will  reluctantly  prosecute, 
the  witnesses  will  reluctantly  testify,  and  the  juries  still 
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more  reluctantly  convict,  with  the  knowledge  that  the 
life  of  the  robber,  or  the  burglar,  if  found  guilty,  must 
pay  the  penalty  of  his  crime.  True,  they  are  sworn  to 
render  a verdict  according  to  the  law  and  the  evidence  , 
yet  it  is  not  in  human  nature  to  weigh  the  evidence  and 
apply  the  law  without  any  regard  to  the  consequences, 
and  to  remain  wholly  unbiassed  by  its  conviction  that  the 
severity  of  the  punishment  is  disproportioned  to  the  enor- 
mity of  the  offence.  Such  an  attainment  might  have 
done  honor  to  a Stoic  in  the  boasted  days  of  ancient 
Rome,  but  it  is  certainly  of  rare  occurrence  in  modern 
times and  at  best  would  be  a doubtful  Christian  virtue. 

The  point  is  conceded  by  all  the  best  writers  on  crim- 
inal jurisprudence,  and  we  hold  it  therefoie  as  an  axiom 
of  the  science,  that  it  is  by  the  certainty  rather  than  by 
the  severity  of  punishment  that  offendeis  aie  detened 
from  the  commission  of  crimes  Just  so  far  then  as 
this  severity  by  its  influence  on  the  minds  of  the  jurors 
or  the  witnesses  increases  the  chance  of  escape,  it  fails  to 
accomplish,  nay  it  contributes  to  defeat  the  intended 
purpose  of  the  law.  This  purpose  would  be  more  com- 
pletely attained  by  the  substitution  of  such  punishments  as 
all  would  be  willing  to  see  inflicted,  and  all  would  readily 
co-operate  in  carrying  into  effect.  And,  therefore,  pun- 
ishment by  imprisonment  tor  life  instead  of  punishment 
by  death,  for  highway  robbery  and  burglary,  would 
more  effectually  prevent  the  recurrence  of  these  crimes, 
and  would  thus  promote  the  safety  and  security  of  so- 
ciety. 

But  we  forbear  to  protract  this  report  beyond  a tea- 
sonable  limit.  We  have  deemed  it  proper  to  give  a brief 
explanation  of  the  views  which  have  presented  them- 
selves to  us  in  our  reflections  upon  the  subject.  And 
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having  thus  stated  some  of  the  reasons  which  are  con- 
clusive upon  our  minds  in  favor  of  this  amelioration  of 
the  criminal  laws  of  the  Commonwealth,  we  recommend 
to  the  consideration  of  the  House  the  accompanying  bill. 


For  the  Committee, 

THOMAS  A.  GREENE. 
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Commontoealttj  of  JHassactjusetts. 


In  the  Year  One  Thousand  Eight  Hundred  and  Thirty- 

Nine. 


AN  ACT 

To  provide  for  the  Punishment  of  Highway  Robbery 

and  Burglary. 

BE  it  enacted  by  the  Senate  and  House  of  Represen- 
tatives, in  General  Court  assembled , and  by  the  authority 
of  the  same , as  follows  : 

1 Sec.  1.  If  any  person  shall  assault  another,  and 

2 shall  feloniously  rob,  steal  and  take  from  his  person 

3 any  money  or  other  property,  which  may  be  the  sub- 

4 ject  of  larceny,  such  robber  being  armed  with  a dan- 
,5  gerous  weapon,  with  intent,  if  resisted  to  kill  or  maim 

6 the  person  robbed,  or  if,  being  so  armed,  he  shall 

7 wound  or  strike  the  person  robbed,  he  shall  be  pun- 

8 ished  by  imprisonment  in  the  State  Prison  for  life. 
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1 Sec.  2.  Every  person  who  shall  break  and  enter 

2 any  dwelling-house  in  the  night  time,  with  intent  to 

3 commit  the  crime  of  murder,  rape,  robbery,  larceny  or 

4 any  other  felony,  or,  after  having  entered  with  such 

5 intent,  shall  break  any  such  dwelling-house  in  the 

6 night-time,  any  person  being  then  lawfully  therein, 

7 and  the  offender  being  armed  with  a dangerous  weap- 

8 on  at  the  time  of  such  breaking  or  entry,  or  so  arming 

9 himself  in  such  house,  or  making  an  actual  assault  on 

10  any  person  being  lawfully  therein,  shall  be  punished 

11  by  imprisonment  in  the  State  Prison  for  life. 


